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loss claims and has represented food production companies in connection with product liability
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Kelly Davis practices in the firm’s Workers’ Compensation, Insurance and Employment
practice groups. Kelly defends employers against workplace claims and injuries, and
advises businesses in the retail, staffing, manufacturing, and restaurant and hospitality
industries. She also has over a decade of experience working with small family-owned
businesses.

Kelly began her legal career as an attorney for the Workers’ Compensation Appeal
Board, which has Commissioners throughout the State and at its main office in
Harrisburg. She then joined Gallagher Bassett Services, a third-party administrator,
where she was part of the management team and handled complex litigated
compensation claims. Kelly was based in the company’s Mechanicsburg, P.A. office.

Drawing from her experience in the insurance industry, Kelly blends legal experience
with actual day-to-day business strategy. Working in claims directly with employers,
she understands their business needs as it relates to claims handling and exposure,
employee retention, and various other concerns. Kelly knows that many employers have
business needs that influence how safety and claims are handled and she’s able to carry
that understanding forward and let it influence her legal advice. Kelly’s understanding
of the claims process enables her to connect easily with claims professionals as well as
employers facing challenges resolving claims matters.

Kelly’s strength as an advocate comes from her emphasis on being available, responsive
and easy to contact. She also takes great pride in being approachable and easy to
understand—a skill, which she developed after more than a decade teaching and
mentoring students as an Adjunct Professor at Central Penn College.

Kelly’s favorite part of being a lawyer is talking and collaborating with employers and
claims professionals to solve various legal needs. If Kelly weren’t practicing law, she
would be a professional chef or caterer. Kelly enjoys cooking for friends and family and
sitting down to dinner.
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Anthony focuses his practice in New Jersey workers’ compensation defense matters. He
represents employers, self-insured companies, third party administrators, and
insurance carriers ranging from local businesses to national companies. Anthony
manages litigation from initiation to conclusion, including medical and factual
investigation of claims, drafting and arguing motions, negotiating settlements, witness
preparation, and trial.

In complex workers’ compensation matters, successful outcomes for the defense
require a keen attention to detail and understanding of how best to apply the law.
Effective counsel utilizes these skills to identify opportunities to reduce exposure and
ensure the most effective resolution of claims. Anthony has demonstrated his
proficiency in these skills throughout his career leading to exceptional results for his
clients. 

Anthony received his Juris Doctor from Temple University in 2015 and graduated cum
laude. Prior to beginning his career as a workers’ compensation attorney, he gained
extensive experience in many areas of law, including a legal internship with a
multinational company in Tokyo, Japan. In his spare time, Anthony enjoys studying
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Ken Kaup joins the firm with more than a decade of experience handling workers’
compensation matters from inception through trial and appeal. Ken gained significant
experience while working on behalf of in-house counsel for a large national insurance
carrier. He has served as defense counsel for some of the largest and most recognizable
corporations in the country. Ken also defends smaller employers, third-party
administrators and municipalities against a variety of workers’ compensation claims. 

As outside counsel, Ken has represented major retailers, and companies in the
automotive, banking, building and supply, food and beverage, grocery, and restaurant
industries. He has developed an expertise for mitigating large exposures for his clients,
including resolving multiple cases via Section 20 with dismissal where the claimant had
been seeking an award for permanent and total disability.

Admitted in New Jersey and New York, Ken will be based in the firm’s Newark, NJ
office. In his spare time, Ken enjoys reading non-fiction, watching sports and playing
outside with his two-year-old son.
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Raymond Cobb has almost 40 years of trial and litigation experience, having appeared
as counsel in all courts in Delaware and before various Delaware administrative boards.
Additionally, he has appeared as trial counsel in Pennsylvania, New Jersey and other
states.

For most of his career, he has represented corporations and employers in a variety of
matters including workers' compensation, general liability, and director and officer
liability, shareholder litigation matters.

Raymond has also represented individuals and corporations in the Delaware Court of
Chancery. His experience includes:

Raymond has served as national trial counsel for a manufacturer in product liability
matters, playing a key role in numerous expert depositions and trials in jurisdictions
throughout the country. He has also defended insurance coverage and declaratory
judgment actions on behalf of insurance companies. He has defended multi-million-
dollar construction defect claims on behalf of general contractors and developers, as
well as liability claims on behalf of trucking companies.

As a part of his representation of manufacturers, he has defended claims for exposure
to asbestos, benzene, lead, talc and other alleged toxic substances.
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November 2022 

 

 
We hope you find our Vaughan Baio & Partners November issue of summaries of cases 

pertaining to Pennsylvania Workers ’ Compensation proceedings useful. These summaries 

are a roundup of cases our Workers Compensation Group has deemed to have affected the 

standard of review of Workers Comp cases. The decisions touch on employers in different 

industries. All cases have their own individual fact patterns, procedural histories, and  as 

seen, outcomes. The summaries enclosed are by no means exhaustive. If you wish to 

discuss any of these cases further or if you have a matter pending in the Workers 

Compensation landscape, please feel free to contact the Workers Compensation attorneys 

at Vaughan Baio.  
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JAMES HYMMS, V. COMMONWEALTH OF PENNSYLVANIA (WORKERS’ 

COMPENSATION APPEAL BOARD), No. 909 C.D. 2021 

Date of Filing: August 11, 2022 

Opinion by Judge Fizzano Cannon 

 

On September 24, 2020, Claimant, represented by counsel, and Employer entered into a C & R 

Agreement reflecting an agreement to compensate Claimant $34,000 for his binaural hearing 

loss. 

Following approval of the C&R by the WCJ, Claimant appealed to the WCAB averring that the 

parties to the agreement made a mutual mistake in calculating the amount of compensation 

owed. Claimant argued that the sum to be paid should have been greater, taking into account the 

findings of his hearing specialist. The parties should have utilized the compensation formula for 

hearing losses set forth in Section 306(c) of the Act and the failure to do was inconsistent with 

the mutual intent of the parties. The WCAB left the C&R intact. 

The Court found no evidence on the record supporting Claimant’s claim of mutual mistake. The 

C&R Agreement does not mention Claimant’s hearing specialist or a formula. Additionally, 

Claimant’s specialist’s findings were not submitted into evidence before the WCJ. Further, the 

Court noted that Claimant testified that he understood he was agreeing to settle all of his rights to 

hearing loss benefits was for a total lump sum payment of $34,000, minus attorney’s fees, and 

neither he nor his Counsel suggested that the payment was based on the formula.  

The binding nature of Compromise and Release Agreements was underscored in this case. 

 

 

 

DANIELLE WOLFE V. MARTELLA’S PHARMACY (WORKERS’ COMPENSATION 

APPEAL BOARD), No. 432 C.D. 2021 

 

Date of Filing: August 31, 2022 

Opinion by Judge Cohen Jubelirer 

 

Employer in this matter initially recognized Claimant’s work injury, a skull contusion, in a June 

28, 2017, Notice of Temporary Compensation Payable (NTCP) issued pursuant to Section 

406.1(d)(6) of the Workers’ Compensation Act (Act).  Employer did not issue a Notice Stopping 

Temporary Compensation (NSTC), only a Medical-Only Notice of Compensation Payable (MO-

NCP) on September 8, 2017. Following the Medical-Only Notice, Claimant stopped receiving 

indemnity benefits. Claimant filed a Reinstatement Petition and Penalty Petition. Employer 

subsequently filed a Termination Petition.  

The WCJ found the testimony of the medical expert, Dr. John Talbott, who performed the 

Independent Medical Examination and testified that Claimant had fully recovered from her work 
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injury to be credible. Dr. Talbott stated Claimant was disabled and could not work from June 20, 

2017, through September 6, 2017. Claimant was allowed to go back to work with restrictions 

however, Claimant rejected Employer’s transportation and hour accommodation. Despite these 

findings, the Judge concluded that he could not terminate Claimant’s benefits as the medical 

expert’s opinions only supported a finding of full recovery prior to the date of the MO-NCP. 

The Court, in affirming the decision of the WCAB that termination of benefits could be ordered 

on a date prior to the date of issuance of an MO-NCP, cited the case of City of Philadelphia v. 

Workers’ Comp. Appeal Bd. (Butler), 24 A.3d 1120 (Pa. Cmwlth. 2011), appeal denied, 37 A.3d 

1197 (Pa. 2012), where it was held that the date on which an NCP is issued is not an absolute bar 

to a termination of benefits before that date provided the employer does not seek to disavow the 

injury or repudiate the NCP.  

The Court decided Employer was not seeking to disavow or repudiate the acknowledged injury 

and agreement set forth in the MO-NCP.  An employer could avoid a conversion of the Notice of 

Temporary Compensation Payable (NTCP) into an NCP in only two ways.  The Court classified 

the MO-NCP as a form of an NCP not accepting liability for indemnity benefits in compliance 

with Section 121.17 of the Bureau Regulations. The fact that the checkbox on the MO-NCP 

informed Claimant that only compensation for medical treatment and not loss of wages would be 

paid, was held by the Court to have provided Claimant with sufficient notice to permit action if 

not in agreement with its terms. Thus, the Court rejected the argument advanced by Claimant that 

only the filing to an NSTC and NCD under Section 406.1 of the Act will validly revoke an NTCP. 

Claimant’s contention that Section 121.17 was contrary to the Act’s provisions and was invalid, 

was rejected.  As a result, the Employer sustained its burden of proof on the Termination Petition 

and Claimant’s benefits could be terminated. 

 

 

 

HI-TECH FLOORING, INC. V. WORKERS’ COMPENSATION APPEAL BOARD 

(SANTUCCI), No. 12 C.D. 2020 

 

Date of Filing: August 9, 2022 

Opinion by President Judge 

 

Claimant, a tile setter, sustained a work-related injury on August 18, 2014, to his right knee and 

started to receive temporary total disability benefits (TTD). 

On May 14, 2017, a Workers’ Compensation Judge (WCJ) determined that Claimant had 

developed progressive degenerative changes of the right knee as a result of the August 18, 2014 

work incident. The Termination Petition before the WCJ at that time was denied. 

On February 21, 2018, Employer filed a Suspension Petition, alleging that Claimant had 

voluntarily left the workforce by accepting a pension from his union on October 1, 2017, and 

receiving SSD benefits for physical injuries or conditions beyond the work-related right knee 

injury. 



 
4 

 

The Court noted when Claimant applied for Social Security disability benefits, the supportive 

medical evidence submitted reflected a wide range of disabling medical conditions involving the 

lumbar and cervical spines, right hip degenerative joint disease leading to a total hip 

replacement, and bilateral knee degenerative arthritis. Based upon these injuries and conditions, 

the SSD decision explained that Claimant was completely disabled, unable to perform his 

vocation as a tile setter, and, given his age, education, work experience, and research for a 

functional capacity there were “no jobs that existed in significant numbers in the national 

economy that claimant can perform.” 

In his application for his union pension Claimant stated that he was requesting retirement 

benefits based on being disabled from his trade as a tile setter to begin on April 10, 2017. 

Claimant testified to not having worked since 2014 and not looking for work, because he did not 

know what other kind of work to look for. 

The Workers’ Compensation Judge (WCJ) found that Claimant voluntarily left the workforce by 

retiring based on Claimant’s receipt of a Union pension and SSD benefits and his failure to 

search for work. Accordingly, the WCJ granted Employer’s Suspension Petition. 

The WCAB concluded that the Claimant did not voluntarily remove himself from the workforce, 

but the work-related disability was preventing him from obtaining further employment. 

Accordingly, the WCAB reversed the WCJ’s grant of Employer’s Suspension Petition. It is 

significant to note that the WCAB pointed out that that nothing in the record showed that 

Employer provided any job referrals or issued a Notice of Ability to Return to Work. The 

WCAB held that the totality of the circumstances established only that Claimant was forced to 

take a disability pension and SSD benefits because he was physically disabled and not that the 

Claimant intended to retire from the workplace. 

The Court agreed with the WCAB that the totality of the circumstances analysis did not support 

the conclusion that Claimant retired from the entire workforce. 

The Court stressed that his union retirement benefits, and SSD benefits were based upon his 

work-related disability and non-work – related conditions and that his work – related disability 

forced him out of the labor market. 

The Court referred to the segment of claimant’s testimony, found credible by the WCJ, that he 

had been a tile setter for 30 years and all he really knew was how to set tile. The Court found 

consistency between this testimony and the conclusion of the SSD decision that Claimant’s 

acquired job skills did not transfer to other occupations. Through examination of the evidentiary 

record, the Court could find no evidence of intent to retire from the workforce but, rather, a lack 

of understanding as to what options may be available to claimant to remain in the workforce. 

 

 

 

 



 
5 

 

POCONO MOUNTAIN SCHOOL DISTRICT V. JEFFREY KOJESZEWSKI 

(WORKERS’ COMPENSATION APPEAL BOARD), No. 1002 C.D.  

 

Date of Filing: April 21, 2022 

Opinion by Judge Fizzano Cannon 

 

 

Claimant sustained a work-related injury on July 5, 2016, when he slipped and fell while applying 

polyurethane to a gymnasium floor. Litigation ensued and (WCJ Pletcher) granted Claimant’s 

Claim Petition and recognized work-related injuries of “left wrist and elbow strain and sprain and 

contusion, bruising of the left wrist, and left post-traumatic carpal tunnel syndrome.”  

In June 2019, Claimant filed a Review Petition seeking to add left brachial plexopathy to the 

description of his injuries on the basis of medical opinion evidence which WCJ Harris (note the 

change in WCJ) found to be credible and persuasive. WCJ Harris granted the Review Petition 

Claimant had filed and dismissed the Termination Petition Employer had filed. WCJ Harris found 

that Claimant’s work injuries should be amended to include left brachial plexopathy and left ulnar 

neuritis.  

On Appeal, Employer argued that the issue of whether there was an ulnar nerve injury had been 

previously decided by WCJ Pletcher who ruled on the Claim Petition filed by Claimant. The 

WCAB rejected the argument advanced by the Employer that any finding of a left ulnar nerve 

injury was barred by res judicata or collateral estoppel because WCJ Pletcher, adjudicating 

Claimant’s Claim Petition, had rejected the opinion of Dr. Randall Culp (Dr. Culp) that Claimant’s 

symptoms were the result of an injury to Claimant’s left ulnar nerve. As the Board explained, Dr. 

Culp opined that Claimant had a subluxable ulnar nerve at both elbows, which was a congenital 

problem; Dr. Culp did not opine as to a work-related ulnar nerve condition. Therefore, the Board 

concluded that the ulnar nerve issue had not been litigated previously or essential to the original 

decision, so res judicata and collateral estoppel did not apply.   

The Commonwealth Court noted that in the Claim Petition, Claimant had alleged different injuries 

from those he sought to add by means of the Review Petition filed because of subsequent medical 

developments. Therefore, res judicata does not apply. 

The Court further observed that ulnar nerve subluxation was not raised as an issue in the Claim 

Petition. Accordingly, reasoned the Court, it cannot be said that Claimant had a full and fair 

opportunity to litigate that issue, and similarly, it was not essential to the judgment. Therefore, 

collateral estoppel was inapplicable in that different issues were involved in the proceedings 

involving the Claim Petition and those concerning Claimant’s Review Petition.   

The Court affirmed the Decision and Order of WCJ Pletcher. 
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RALPH MARTIN CONSTRUCTION AND LACKAWANNA AMERICAN INSURANCE 

COMPANY V. MIGUEL CASTANEDA-ESCOBAR (WORKERS’ COMPENSATION 

APPEAL BOARD), No. 341 C.D. 2021 

 

Date of Filing: August 1, 2022 

 

On May 12, 2010, Claimant, who was employed in construction, fell off a roof and injured his 

cervical spine, rendering him a paraplegic and requiring use of a wheelchair. At the time of his 

injury, Claimant resided as a renter in his brother’s row house in Reading, Pennsylvania. 

In 2011, a design and construction firm estimated that it would cost $119,722.21 to modify the 

Reading Home with the construction of a first-floor addition that included a new bedroom and 

bathroom to accommodate Claimant’s wheelchair. 

Claimant elected to buy a new home for $230,000 in Leesport, Pennsylvania (Leesport Home), for 

which he incurred closing costs of $4,158. The shower in the master bathroom was modified to 

provide wheelchair accessibility. Employer reimbursed Claimant for the $5,905.04 spent to modify 

the bathroom. 

On January 31, 2019, Employer filed a Petition to Review Medical Treatment and/or Billing 

(Medical Review Petition). Employer asserted that Claimant’s purchase of the Leesport Home was 

not a reimbursable medical expense under Section 306(f.1)(1)(ii) of the Act. 

The Workers’ Compensation Judge (WCJ) concluded that Employer was not liable to reimburse 

Claimant for his purchase of the Leesport Home, or for the estimated cost to renovate the Reading 

Home. 

The Workers’ Compensation Appeal Board (WCAB) concluded that Claimant’s purchase of the 

Leesport Home to accommodate his physical limitations did not relieve Employer of its monetary 

obligation to renovate the Reading Home and ordered Employer to pay Claimant $113,817.17.  

Citing the case of Rieger v. Workmen’s Compensation Appeal Board (Barnes & Tucker Co.), 521 

A.2d 84, 86 (Pa. Cmwlth. 1987), the Commonwealth Court (Court) pointed out the term 

“orthopedic appliances” in Section 306(f.1)(1)(ii) had been construed to cover the acquisition of 

vehicles and the construction of home modifications, where necessary, to allow the claimant to use 

the necessary orthopedic appliances and prostheses. 

In finding in favor of Employer, however, the Court noted that there is no precedent under the Act 

establishing that an employer can be held liable to purchase an entire house for a claimant or to 

pay for modifications that were never undertaken. Further, the Court could find nothing in the 

evidentiary record to support a finding that Claimant needed to own his own home in order to 

facilitate the use of his wheelchair or was essential to Claimant’s medical treatment. 
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Accordingly, the Court held that Section 306(f.1)(1)(ii) of the Act did not authorize the WCAB to 

order Employer to pay Claimant $113,817.17 for home modifications never completed or to 

contribute to the purchase of a new home. 

 

 

 

THERESA SKAY V. BORJESON & MAIZEL LLC (WORKERS’ COMPENSATION 

APPEAL BOARD), No. 999 C.D. 

 

Date of Filing: May 10, 2022 

Opinion by Judge Wallace 

 

On December 18, 2009, Claimant fell in a crosswalk while in the course of her employment. By 

May 21, 2013, Claimant’s work injury had been established as “status post L5-S1 fusion, bilateral 

SI joint disease with SI joint mediated pain,” and “reflex sympathetic dystrophy of the lower left 

extremity.” 

During Claimant’s receipt of workers’ compensation benefits, Utilization Review (UR) 

Determinations were completed on August 17, 2015, and December 11, 2017. Both UR 

Determinations found that every medication prescribed to Claimant by Emique Aradillas-Lopez, 

M.D. was reasonable and necessary.  

On November 12, 2019, Claimant filed a Penalty Petition, alleging that Employer violated the 

Workers’ Compensation Act (Act) by failing to pay for some of Claimant’s prescription 

medications. 

The WCJ found that the unpaid bills were due to a lack of causal relationship or a billing code 

issue. The WCJ found that Claimant had failed to present any medical evidence to establish that 

the denied medications were related to the work injury, or that the bills were ever re-submitted 

with the proper coding. 

The WCJ accepted the opinions of Employer’s experts that the medications at issue were not 

related to the work injury and denied Claimant’s Penalty Petition. 

The WCAB found that Claimant failed to meet her burden of proving the prescription drugs at 

issue were related to the work injury and affirmed the WCJ’s denial of Claimant’s Penalty Petition. 

Upon appeal to the Commonwealth Court (Court), Claimant argued that given the two 

unchallenged UR Determinations, Employer could not maintain that the medical bills submitted 

were not reasonable or necessary for the treatment of Claimant’s work injuries. 

The Court emphasized that an employer is only liable for payment of benefits, both compensation 

and medical, arising out of work–related injuries. Citing case law and statutory provisions, the 

Court stated that UR Determinations do not establish a causal connection between a medical 

condition and a claimant’s work injury. 
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Further, the Court opined that when an employer believes that a claimant’s medical expenses are 

not causally related to his work injuries, the employer may unilaterally stop paying for those 

medical benefits, subject to risk of incurring a penalty if proved wrong. 

The Court observed that the only evidence Claimant presented to establish a causal relationship 

between the prescription drugs and the work injury were the prior UR Determinations. 

Nevertheless, UR Determinations do not address the matter of the causal relationship between 

treatments and the work injury. 

Accordingly, the Court affirmed the WCJ and the holding of the WCAB that Claimant’s Penalty 

Petition should be dismissed. 
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In December of 2012, Claimant sustained a work-related right knee medial meniscus tear. 

Eventually, Claimant received a total right knee replacement.   

In June of 2019, Employer in this matter filed a request for a UR determination challenging the 

reasonableness and necessity of the dosage levels of Claimant’s medical prescriptions for 

OxyContin 60 mg twice a day, and Oxycodone 10 mg four times a day, as prescribed by his treating 

physician, Avner R. Griver, M.D. 

The UR reviewer, Richard S. Kaplan, M.D., reviewed the medical records of treatment and 

discussed Claimant’s case with Dr. Griver in June of 2019, and agreed that the medications being 

prescribed by him were reasonable and necessary. However, he noted that the levels at which they 

were being prescribed were quite substantially higher than those recommended in Pennsylvania 

and the CDC medication guidelines and therefore; he concluded were not reasonable or necessary. 

He also recommended a tapering of these dosages to get the Claimant to more reasonable dosages 

of these medications.  

Claimant proceeded to file a UR Petition. Conflicting testimony was presented as to the 

appropriateness of the levels of these pain medication’s being administered and the best way to go 

about tapering the dosages to achieve a safer level. 

The WCJ made a credibility determination accepting as controlling the stated opinions of the UR 

physician over those of the treating physician.  The WCAB affirmed. 

Claimant pointed out on appeal to the Commonwealth Court of Pennsylvania that he had 

introduced into the evidentiary record a report from Charles Nelson, MD, an orthopedic surgeon, 
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who had performed Claimant’s right total knee replacement with reimplantation in response to a 

para prosthetic infection. This physician opined that there was no surgical solution to Claimant’s 

pain and that, given the scar tissue present in Claimant’s knee, further surgery would likely result 

in an infection and possible amputation above the knee. 

Claimant referred to the fact that Dr. Kaplan had failed to speak to Dr. Nelson and argued that, had 

he done so, he would have realized there was no surgical solution, or surgical alternative to treat 

Claimant’s pain. Claimant argued that Dr. Kaplan, therefore, had an incomplete grasp of 

Claimant’s medical situation, thus rendering his opinion incompetent to support the WCJ’s 

findings.   

The Court noted the question of competency of Dr. Kaplan to opine on this matter was not raised 

before the WCJ or the WCAB. Therefore, it was waived as an issue. 

The Court then pointed out that there is case law squarely holding that a UR reviewer’s failure to 

speak with claimant’s healthcare provider, or review the claimant’s entire file, does not preclude 

the reviewer from making a determination of the reasonableness or necessity of a particular 

treatment, nor does it preclude a WCJ from crediting and relying on the UR report.  See Solomon 

v. Workers’ Compensation Appeal Board (City of Philadelphia), 821 A.2d 215, 218-20 (Pa. 

Cmwlth. 2003) (discussing Seamon v. Workers’ Compensation Appeal Board (Sarno & Son 

Formals), 761 A.2d 1258 (Pa. Cmwlth. 2000) (holding the same). 

The Court stressed that the failure of Dr. Kaplan to speak with Dr. Nelson goes to the WCJ’s 

weighing of the evidence and credibility determinations, both of which are beyond the Court’s 

scope of review. The Court pointed out Dr. Kaplan did not indicate he was unable to render an 

opinion due to his failure to speak to Dr. Nelson. 




